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Married Filing Jointly or Separately?
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What determines if a return is Married Filing Jointly or Married Filing Separately? The 
simple answer is when two individuals are married on the last day of the year and both 
sign the return, it is a joint return. However, as a recent court case illustrates, sometimes 
the answer is not that simple.

The taxpayer was legally married to his wife on the last day of 2013. The couple had two 
minor children. The taxpayer had filed a petition for divorce in June 2013, but the divorce 
had not yet been finalized as of the end of 2013. On February 8, 2014, the wife sent a text 
message to the taxpayer proposing to file a joint federal income tax return for 2013 and 
to split the resulting refund. They agreed to discuss the possibility of filing a joint return 
later that evening.

On February 12, 2014, the taxpayer filed a joint federal income tax return with his wife. 
The return was prepared by a tax return preparer who had previously prepared returns 
for the couple. Although the tax return preparer was their longtime preparer, the wife 
had never personally met with or spoken to this preparer. The usual course of conduct 
was for the taxpayer to give copies of all tax information to the preparer, who in turn 
would prepare the couple’s return. The wife had never thoroughly reviewed the couple’s 
tax returns before they were submitted. Instead, she would simply sign an authorization 
for the return to be submitted on her behalf. For 2013, the wife provided no signed autho-
rization for the return to be submitted.

The court record does not say, but presumably, the tax preparer would have 
the couple sign an e-file authorization form and then e-file the return based 
on that authorization. For some reason not mentioned, for 2013, the tax 
return was filed even though the wife did not sign an authorization for it to 
be filed. Nor did the wife receive a copy of the joint return that was filed.

The IRS processed the joint return and issued a refund check, which the taxpayer cashed. 
During their marriage, the couple had separate bank accounts but jointly shared respon-
sibility for certain household expenses. The taxpayer felt that his wife owed him mon-
ey because she had not paid her share of these expenses, so he kept the tax refund for 
himself.

On April 5, 2014, the wife sent the taxpayer another text message inquiring about wheth-
er they should file a joint return for 2013. The taxpayer responded by saying: “talk to the 
Judge about it.”

Author’s Comment

News



© 2017 Tax Materials, Inc. TheTaxBook News 2

On April 15, 2014, the wife electronically filed Form 4868, Application for Automatic Exten-
sion of Time To File U.S. Individual Income Tax Return, for 2013.

Throughout the summer of 2014, attorneys for the taxpayer and the wife exchanged 
emails concerning the divorce. These communications indicate that the wife apparently 
believed the taxpayer had filed a Married Filing Separately return on his own behalf for 
2013 and claimed both children as his dependents.

A final divorce decree was issued on September 5, 2014. Nothing in the divorce decree 
mentioned the couple’s tax status for 2013.

On October 6, 2014, the ex-wife filed her own Married Filing Separately return for 2013. 
The IRS rejected that return.

The court record does not say, but presumably she tried to e-file a Married 
Filing Separately return and the IRS rejected it because a joint return with 
her Social Security Number had already been filed and accepted by the IRS.

The ex-wife then wrote a letter to the IRS in which she indicated that she now believed 
her ex-husband had filed a return for her for the 2013 tax year. On October 14, 2014, she 
sent her ex-husband a text message asking whether he had filed a return using her Social 
Security Number. Her ex-husband responded by saying: “You don’t need to file.”

On October 18, 2014, the IRS received a Form 1040 from the ex-wife which reflected a 
Married Filing Separately status claiming both children as dependents.

The court record does not say, but presumably this time she filed a paper 
return reflecting the Married Filing Separately status.

The IRS responded to the ex-wife’s Married Filing Separately return in a letter dated 
November 20, 2014, which said their records show that she had now submitted two in-
come tax returns for 2013. The letter requested an explanation. The ex-wife responded by 
saying she did not file two returns. Her filing status was Married Filing Separately, and 
that the taxpayer had used her Social Security Number without her knowledge. She also 
provided the IRS with Form 14039, Identity Theft Affidavit.

The IRS determined that the ex-husband’s correct filing status for 2013 was Married Fil-
ing Separately, which removed the ex-wife’s Form W-2 and federal withholding, her ex-
emption, the dependency exemption for the two children, and the Earned Income Credit. 
The change to the ex-husband’s return resulted in a deficiency of $6,244 plus penalties. 
The taxpayer (ex-husband) then took the case to the Tax Court.

The court said that although both spouses must sign a joint return, the failure of one 
spouse to sign does not necessarily negate the intent to file a joint return by the non-
signing spouse. It depends upon the following facts and circumstances:
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1) Whether the returns were prepared pursuant to an established practice of preparing 
and filing a joint return,

2) Whether the non-signing spouse failed to object to the filing of a joint return,
3) Whether an affirmative act was taken indicating an intention to file other than jointly,
4) Whether one spouse entirely relied on the other spouse to file returns,
5) Whether the spouse examined returns presented for a signature,
6) Whether separate returns were filed,
7) Whether the returns included the income and deductions of the non-signing spouse, 

and
8) Whether the non-signing spouse was aware of the contents of the purported returns.

The court did not find the testimony of either the taxpayer or his ex-wife to be entirely 
credible. However, on the basis of their communications and the ex-wife’s filing of her 
own Married Filing Separately return, the court concluded that the ex-wife did not agree 
to file a joint return. The court noted the following facts:
• Although she did not review previously filed joint returns, she had always signed a 

filing authorization for the returns to be filed jointly. For 2013, she did not sign such 
authorization.

• Almost two months after the taxpayer filed the joint return, the ex-wife sent the tax-
payer a text message to further inquire about the possibility of filing a joint return. This 
along with her filing for an extension a few days later indicates she did not know yet 
that a joint return had been filed on her behalf.

• Communications between the divorce attorneys indicate that the ex-wife believed 
the taxpayer had filed a separate return on which he claimed their children as his 
dependents.

• After the divorce was finalized, the ex-wife filed her own separate return.

These facts led the court to conclude that the ex-wife did not actually agree to file a joint 
return with the taxpayer, that she was unaware of the contents of the return, and that she 
did not intend to be bound by the return her ex-husband had filed. Accordingly, the court 
ruled the taxpayer’s correct filing status for 2013 was Married Filing Separately.

Married Filing Jointly or Separately? continued


